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PER CURI AM

The City of Geensboro, North Carolina entered into a
contract with MCl Constructors, LLC on January 16, 1996, for the
construction of a wastewater treatnent plant in G eensboro, for a
cost of roughly $29 mllion. Geensboro's City Manager signed the
contract on behalf of the City. As required by North Carolina | aw,
MCl obt ai ned a performance bond fromNational Union Fire |Insurance
Conmpany of Pittsburgh, Pennsylvani a. The bond incorporated the
terms of the contract between the Gty and MCI and guar ant eed t hat
MCI would "well and truly perfornm the contract. The contract
includes Article 16 which provides that G eensboro's Gty Manager
resol ve disputes relating to the perfornance of the contract and
that the City Manager's decision "shall be final and concl usive"
and "in case any question touching the contract shall arise between
the parties, such . . . decision shall be a condition precedent to
the right of [MC] to receive any noni es under the Contract."

When construction of the wastewater plant becane
substantially delayed, the City termnated the contract, and the
City Manager thereafter acting as "referee" under Article 16 of the
contract, determ ned that MCI materially breached the contract and
owed the City roughly $13.4 million in damages.

MCI comrenced this action challenging, anong other
things, the Gty Manager's determ nation. The district court ruled

that the City Manager's determnation in favor of the Cty was
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anal ogous to the determnation of athird party arbitrator, such as
an architect or engineer, and should not be set aside except on a
showi ng of "fraud, bad faith, or gross m stake." Because MC
fail ed to advance evi dence sufficient to prove fraud, bad faith, or
gross m stake, the district court entered summary judgnent in favor
of the City. The district court also entered sunmary judgnent
agai nst the surety, National Union, on its bond.

On appeal, MI contends (1) that the district erred in
requiring MCl to submt its clainms first to the Cty Manager; (2)
that the district court erred in applying a standard of "fraud, bad
faith, or gross mstake" toreviewthe Cty Manager's deci sion; and
(3) that M was denied procedural due process when the Cty
Manager acted arbitrarily and when the district court subsequently
decided the City's <clains based on the Cty Mnager's
deci si onmaki ng authority, which in MC's view anounts to "a taking
of property w thout any process whatsoever." |ndependent of the
issues raised by MI, National Union contends that the claim
against it on the bond was barred by a one-year contractual-
[imtations period or a three-year statute-of-limtations period.
Nat i onal Union al so chal |l enges the judgnment against it because it
was not given the opportunity "to performas surety"” and conplete
the contract, thereby reducing the damages which were based on

i nfl ated costs.



W affirmall the rulings of the district court except
its application of the "fraud, bad faith, or gross m stake"
standard, which it applied to review the decision of the Cty
Manager . On that issue, we reverse and remand for further
proceedi ngs. W conclude that since the Cty Mnager signed the
contract for the Gty and in essence was adjudicating his own
performance, rights, and liabilities under the contract, North
Carolina law requires that the Cty Manager's perfornmance be
measur ed by a standard of objective reasonabl eness "based upon good
faith and fair play" -- a standard that nust be read into the
contract so as to prevent the contract from being rendered
illusory. Accordingly, we affirmin part, reverse and vacate in
part, and remand to the district court for further proceedings

consistent with this opinion.

I

MCI commenced this diversity action against the Cty and
the City's engi neer, alleging clains for breach of contract, breach
of warranty, quantumneruit, negligent m srepresentation, w ongful
term nation, and declaratory relief that the City's term nation of
the contract was wongful. The Cty filed a notion to dism ss as
well as a counterclaim for breach of contract. It also filed a
third-party clai magai nst National Union on its bond. Pursuant to
notions filed by the parties, the court dism ssed nost of the

clainms, concluding that Article 16 of the contract was "broadly
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wor ded" and required that "all disputes regarding the fulfill nment
of the contract by MCI go to the Gty Manager."

The parties submtted their clains to the Cty Manager,
and on April 16, 2002, the Gty Manager ruled that the Cty had
properly termnated MCI "for cause" and rejected MCl's claimthat

the termnation was "for convenience." MCI returned to the
district court and noved to vacate the decision for "evident
partiality" under the Federal Arbitration Act and sought to enjoin
further proceedings before the Cty Mnager with respect to
damages. The district court rejected MCl's clainms and rul ed that
the proceedings before the Gty Manager were controlled by North
Carolina | aw, not the Federal Arbitration Act.

After the City Manager conducted heari ngs on damages, he
rendered a decision on February 5, 2003, concluding that "M
Constructors shall pay to the Cty of Geensboro the sum of
$13,377,842.73." On receipt of this decision, MCl filed a second
anended conplaint to add clains for fraud, conspiracy, and "fraud
on the court."

Thereafter onthe Gty's notion for sunmary judgnent, the
district court found that "there is no legally sufficient
evidentiary basis for a reasonable jury to find that the Gty
Manager's decision was influenced by fraud, bad faith, or gross
m stake" and that "MCl [is left] with no further viable clains."

The court also granted the CGty's notion for summary judgnment
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agai nst National Union as surety. On M's Rule 59 notion for a
new trial, MI renewed its objection to the application of the
fraud standard for reviewng the Cty Mnager's decision and
argued, for the first tinme, that Article 16 in fact operated as a
"satisfaction clause," which woul d render the contract illusory and
t herefore unenforceable. The district court denied this notion.

Fromthe district court's final judgnent, this appeal followed.

I

MCI contends first that the district court erred by
"requiring MCl to submt issues to [the City Mnager] that the
Contract did not allow [the City Mnager] to decide." As a
consequence, the City Mnager allegedly exceeded the authority
conferred on him because, as Ml argues, the contract did not
enpower himto decide issues concerning the City's breach of the
contract or the propriety of the City Manager's own conduct; it
only allowed himto render decisions regarding MCl's performance.

The district court ruled that the | anguage of Article 16
of the contract "is broadly worded" and "requires that all disputes
concerning the fulfillment of the contract by MCI go to the Gty

Manager."” Article 16 thus "acts as a condition precedent to MCl's

"Article 16 of the contract provides:

City Manager to be Referee:

To prevent disputes and litigations, the City Mnager
shall in all cases, determ ne the anmount, quality, and
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recovery of paynent under the contract, but the condition precedent
does not, as MCl argues, act as a limt on the scope of the clains
whi ch nust be submtted to the Gty Manager."

The City Manager rendered a decision first that the
City's termnation of MJ was for the delays in the project and
therefore was for cause. This was plainly a determ nation
concerning "the amount, quality, and acceptability of the work" as
well as "the fulfillment of the Contract on the part of the
Contractor." Likewise, the Gty Manger's determ nati on of damages
went directly to the cost of conpletion, the |iquidated danages,
and to the contract itself, which also falls within the scope of
Article 16. Under Article 16, the Cty Mnager is entitled to
determ ne "the anount, quality, and acceptability of the work and
mat erials which are to be paid under the contract.” In viewof the
expansi ve nature of Article 16, the Cty Manager was properly given
the issues he decided as a condition precedent to further action

and we affirmon this i ssue. See, e.qg., Rodgers Builders, Inc. V.

acceptability of the work and materials which are to be

paid for wunder the contract; shall determne al
guestions in relation to said work and supplies, and the
performance thereof; and shall in all cases deci de every

question which may arise relative to the fulfillnment of
the Contract on the part of the Contractor. Hi s estimate
and decision shall be final and conclusive, and in case
any question touching the Contract shall arise between
the parties, such estimte and decision shall be a
condition precedent to the right of the Contractor to
recei ve any noni es under the Contract.
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McQueen, 331 S.E. 2d 726, 731 (N.C. C. App. 1985) (illustrating
that North Carolina courts interpret such clauses broadly).

In reaching its conclusion, the district court stated
that "the Gty and MCI are two sophisticated and conpetent parties
who selected the City Manager to determne issues relating to
paynent for work perforned and other issues relating to the
fulfillment of the contract. . . . The court cannot act in
contravention to the ternms of the contract to |let MZ out of what

it perceives is a bad deal." W agree.

11

MCI next contends that the district court erred in
holding that wunder North Carolina law the decision of a
contractual ly designated referee nmust be upheld in the absence of
a showi ng of "fraud, bad faith, or gross m stake."” M argues that
the City Manager's deci sion had to be neasured under a standard of
reasonabl eness. According to MCI, North Carolina law wites into
every contract the inplied covenant of good faith and fair dealing.
Mor eover, to prevent Article 16 frombeing illusory -- based on one
party to the contract determining its own benefits and liability --
the Gty Manager's decisions had to be eval uated under an objective
standard of reasonableness defined by this good faith and fair
deal i ng. In sum MCl asserts that the district court erred in

requiring it to show "fraud, bad faith, or gross mstake" and in

-10-



requiring direct proof of "fraudulent intent" with respect to the
City Manager's deci sion.

The district court didindeed  rule that "the lawin North
Carolina allows MI to have a court review the Cty Mnager's
decision for bad faith or gross mstake." Principally, the
district court relied upon two North Carolina cases inreachingits

determ nation as to the governing standard. See Elec-Trol, Inc. v.

C.J. Kern Contractors, Inc., 284 S E. 2d 119, 121 (N.C. C. App

1981); Welborn Plunbing & Heating Co. v. Randol ph County Bd. of

Educ., 150 S.E. 2d 65, 69 (N. C. 1966).

W agree with MZl that the district court applied an
i mproper standard under North Carolina law. The cases on which the
district court relied construed contractual provisions in whichthe

parties to the contract referred disputes to athird party, who was

not a party to the contract. See Elec-Trol, 284 S. E.2d at 120-21

(illustrating that the third-party referee was an architect);
Wl born, 150 S.E.2d at 68-69 (sane). These cases thus are
di stingui shable fromthe case at hand where the referee, the Gty
Manager, was al so the one who signed the contract on behal f of the
City and was responsi ble for seeing to its performance by the City.

When one party to a contract is designated in the
contract to decide finally the issues about whether the contract
was breached, the contract, w thout nore, becones illusory, because

t he performance of the contract is determ ned by the party all egi ng
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that the contract was breached. On this, Professor WIIliston
observes:

Prom ses to render a performance satisfactory to the
other party, or to pay for performance if it is
satisfactory to the prom sor, are comon in contracts.
It has been questioned whet her an agreenent in which the
prom se of one party is conditional on his own or the
other party's satisfaction contains the elenent of a

contract -- whether the agreenent is not illusory in
character because condi ti oned upon the whi mor caprice of
the party to be satisfied. Since, however, such a

promse is generally <considered as requiring a
per f ormance whi ch nust be satisfactory to himor her in
t he exerci se of honest judgnent, such contracts have been
al nost uni versal ly uphel d.

13 WIlliston On Contracts 8§ 38:21, at 458-60 (4th ed. 2000)

(footnotes omtted) (citing for this proposition, anong other

cases, Fulcher v. Nelson, 159 S. E 2d 519 (N.C. 1968)).

G ven this understanding, the general rule in North
Carolina, where a contract confers on one party a discretionary
power affecting the rights of the other party, is that such a
contract is not illusory solong asits interpretationis exercised
in an objectively reasonabl e manner based upon good faith and fair

play. See, e.qg., Mezzanotte v. Freeland, 200 S. E. 2d 410, 414 (N.C

Ct. App. 1973), cert. denied, 201 S.E. 2d 410 (N C. 1974). Thi s

rul e has been applied generally "[w] here, fromthe | anguage of the
contract, it is doubtful whether the parties intended that one
party shoul d have the unqualified optionto termnate it in case of
di ssatisfaction or whether the intention was to give the right to

termnate only in the event of dissatisfaction based upon sone
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reasonabl e ground."” Fulcher v. Nelson, 159 S E.2d 519, 522 (N.C.

1968) (internal quotation marks and citations omtted). |In such a
case, "the contract will be construed as not reposing in one of the
parties the arbitrary or unqualified optionto termnate it." 1d.
(internal quotation marks and citations omtted).

Accordingly, we conclude that the standard to be applied
in this case to review the City Manager's decision is not "fraud,
bad faith, or gross m stake" but rather is an objective standard of
reasonabl eness based upon good faith and fair play. W therefore
reverse this ruling, vacate that part of the judgnment whi ch depends
on it, and remand this portion of the case to the district court

for further proceedi ngs consistent with this opinion.

|V

Finally, M contends that the way the district court
referred clains to the City Manager and then subsequentl|ly deci ded
those clains based on the Cty Manager's rulings denied M of
procedural due process. Ml argues that the City Manager's actions
made a nockery of the due process guarantee, and therefore the
district court inproperly and without notice dism ssed all of MCl's
claims based solely wupon the City Manager's decisionmaking
authority. In essence, the district court concluded that the
issues raised by MCI were covered by the reference to the City
Manager because they related to the fulfillnment of the parties’

contractual obligations.
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W find MCl's claimw thout nerit. As this court has
stated i n anot her contract case involving a city governnent, "there
mani festly are no federal constitutional issues posed by a sinple
di sput e over the construction of a [contract] and that is all there

is to the case." Heath v. Fairfax, 542 F.2d 1236, 1238 (4th Gr.

1976) (per curian) (holding that the plaintiffs' claimwhich was
based on a city's failure to pay themthe salary all egedly provi ded
for by a contract did not rise to the level of a due process
violation). For there to be a due process violation, the Gty nust
have acted to deprive an individual of life, liberty, or property.
There is no such deprivation here when it is grounded on the
contractual | anguage agreed to by the parties. "The nere fact that
a city is a nunicipal corporation does not give to its refusal to
performa contract the character of a lawinpairing its obligation

or depriving of property w thout due process of law. " MCormck v.

Gkl ahoma CGity, 236 U S. 657, 660 (1915).

Accordingly, we affirmon this claimby MI.

\Y
Nati onal Union independently challenges the district
court's judgnment against it alleging that the City's action was not
filed within the one-year limtation period provided for by the
contractual | anguage and, alternatively, that the Gty's clai mwas
filed beyond the three-year statute of limtations provided by

North Carolina law Finally, National Union contends that the City
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first and materially breached the bond by precl udi ng Nati onal Union
fromperform ng upon MCl's term nation and by expendi ng nore than
double the wuncontroverted evidence of the reasonable cost to
conplete. W address these clains in turn.
A
Section 5.1.1 of the contract between the City and M

for which National Union provided the perfornmance bond, provides:

Performance Bond -- in an anount not |ess than 100% of

the total anmount payable to the Contractor by the terns

of the Contract as security for the faithful performance

of the work. Bond must be valid until one year after the

date of issuance of the Certificate of Substanti al
Conpl et i on.

Nati onal Union contends that by these terns, the bond was only
valid for one year and therefore that any suit filed on it nore
than one year after issuance of the certificate of substantial
conpl etion was barred. According to National Union, the one-year
period conmrenced on My 31, 2001, when the Certificate of
Substantial Conpletion was issued, and suit was not filed unti
March 11, 2003.

We concl ude that National Union m sconstrues the inport
of the statutory |anguage on which it relies. The statutory
| anguage does not provide a contractual limtations period within
which to commence suit. Rat her, it describes the period during
which the bond is "valid.” Such a provision, surely, extends the
bond fromnot only the construction period, but also to the end of

one year after construction. Thus, if sonme part of the work fails
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within the one year after conpletion, the bond would provide
cover age.

Accordingly, we affirm the district court's ruling in
rejecting this theory.

B

Nat i onal Union al so contends that the action against it
was barred by the North Carolina statute of Iimtations contained
in 8 1-52 of the North Carolina General Statutes. Because this

statute begins to run on the date a prom se is broken, see Penley

v. Penley, 314 S. E 2d 51, 62 (N.C. 1985), National Union contends
the Cty's action is barred three years after June 24, 1998, the
date of MCl's term nation.

The City contends that even if National Union is correct
about its dates and about when a cause of action against it may
have accrued, the statute of limtations does not run "agai nst the
king," i.e. the nunicipality as an agency of the State. Rowan

County Bd. of Educ. v. United States Gypsum Co., 332 S. E.2d 648,

653 (N.C. 1992). In general ternms, this doctrine permts a
muni ci pality or the State to file an action beyond the tinme period
prescribed by the State's statute of limtations.

Wi | e Nati onal Uni on recognizes this principle, it argues
that the State and its nmunicipalities are protected under it only

with respect to governnental functions and not proprietary

functi ons. See Rowan County, 418 S. E. 2d at 654. Whi | e Nati onal
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Union may be correct in that proposition, it cannot denonstrate
that the Cty's actions in constructing a wastewater treatnent
pl ant were proprietary, as opposed to governnental. The Rowan
court defined these terns as foll ows:
Any activity of the nunicipality which is discretionary,
political, legislative, or public in nature and perfornmed
for the public good in behalf of the State, rather than
for itself, comes wthin the class of governnental
functions. Wen, however, the activity is comrercial or
chiefly for private advantage of the conpact conmunity,
it is private or proprietary.
ld. at 373 (citation omtted). It is readily apparent that in
constructing a wastewater treatnment plant, the City was pronoting
and protecting the health, safety, security, and general wel fare of

its citizens in this case. See Ex rel. State Art Miuseum Bui l di ng

Commin v. Travelers Indemity Co., 432 S.E. 2d 419, 422 (NC

App. 1993). Accordingly, we agree with the district court that the
City's counterclai magai nst National Union was not barred by North
Carolina' s statute of limtations governing contracts.
C
Finally, National Union contends that it should not be |liable
on the bond because it was not given the opportunity of performng
upon MCl's term nation. National Union argues that effectively it
should have been given the opportunity to find a replacenent
contractor.
This argunent, however, ignores the fact that the Gty

had a specific contractual right by virtue of Article 5, § 15.2.4,
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to conplete the performance of the work itself, and it exercised
that right. As a bond is to be read in light of the contract it

secured, see, e.q., R&, Inc. v. United States Fidelity & Guaranty

Co., 235 S.E.2d 234 (N.C. 1988), the bond had to be read in |ight
of this contractual provision which authorized the City to "take
possession of the work and . . . finish the work as owner deenfs]
expedi ent . " Accordingly, we also affirm the district court in

rejecting this argunent.

Vi
In sum wth respect to the standard applied by the
district court in reviewning the City Mnager's decisions on the
contract, we reverse and vacate the judgnment insofar as it depends
on application of this standard. In all other respects, we affirm

AFFI RVED | N PART, REVERSED AND
VACATED I N PART, AND REMANDED
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